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TORRUELLA, Chi ef Judge. The issue presentedinthis appeal

iswhether, inanarbitrationcasethat is bifurcatedintoliability
and damages phases, the arbitration panel's award with respect to
l[iabilityis afinal award under the Federal Arbitration Act ("FAA"),
9 US C 81let seq., that is subject toreviewby the courts. The
district court correctly noted that this questionis yet undecidedin
this Crcuit and, using the Second Grcuit's jurisprudence as a gui de,
ruled that an arbitrati on award concerningonly liabilityis not final
for purposes of appeal tothe courts. |n an unusual circunstance, both
parties urge us to reach the opposite conclusion. W agreewiththis
ecuneni cal stance, and for the reasons set forth bel ow, hol d that under
t he circunstances of this case, an arbitration award on the i ssue of
liability in a bifurcated proceeding is a final partial award
revi ewabl e by the district court.
BACKGROUND

On Sept enber 30, 1993, plaintiff-appellee Hart Surgical, Inc.
("Hart") enteredinto acontract with defendant-appel | ant Utrad sion,
Inc. ("UtraCision")! pursuant to which Hart becane t he excl usive

Canadi an di stributor for UtraCi sion's products. In February 1996,

UtraCi sion term nated Hart's distributorship for non-perfornmance.

1 UtraCisionwas acqui red by co-def endant - appel | ant Et hi con Endo-
Surgery, Inc. ("Ethicon") in 1995.
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Pursuant toan arbitration provisioninthe contract, Hart
commenced arbitration proceedi ngs agai nst U traCi si on and Et hi con
chal l enging the term nation. The parties agreed to bifurcate the
arbitrationintoliability and damages phases, and the arbitration
panel approved the stipulation. Follow ngdiscovery, atrial onthe
issue of liability began in June 1997. On August 19, 1997, the
arbitrators found that appellants wongfully term nated Hart's
di stri bution agreenment (the "Award").

Appel | ants noved to vacate the Anard in the federal district
court for the District of Rhode | sl and on Cct ober 20, 1997. However,
anticipating either conpl eti on of the damages phase or a settl enment by
early 1998, appellants fil ed an unopposed noti on to stay consi derati on
of the vacatur notion. The court granted a si x-nonth stay and, after
thi s period expired, extended the stay for anot her six nonths. Wen it
becane apparent that t he damages phase of the arbitrati on woul d not be
conpletedwithinthis tinme, appellants requested that the court |ift
t he stay and deci de the notionto vacate the Award. On Sept enber 26,
1999, the district court i ssued an order requiring appellants to show
cause why t he case shoul d not be di sm ssed wi t hout prejudi ce onthe
ground that the Award was not final under the FAA

After briefing and a hearing, thedistrict court concl uded

t hat t he Award was not appeal abl e under the FAA. Hart Surgical, |Inc.

v. UtraCision, Inc., No. 97-594-T (D. Mass. Apr. 25, 2000).
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Accordingtothe court, a"final" arbitral award i s one t hat resol ves
all of theclains submttedtothe panel. Here, the parties asked the
arbiterstodetermnetheissueof liability as well as damages; since
the award at i ssue in this appeal resol ved only one of theseissues, it
was akintoaninterlocutory decision. Allowingthedistrict court to
revi ewsuch an award, the court reasoned, woul d under m ne t he pur pose
of arbitration and waste judicial resources.

Al t hough the district court di sm ssed appel |l ants' notion
wi t hout prejudice, the parties highlight that the one-year statute of
[imtations periodfor vacatur notions runs fromthe date that an award
is made final. See 9 U.S.C. 8 9. Because this Circuit has not yet
addressed the i ssue decided by the district court, acontrary rulingon
t he question after conpl etion of t he danages phase coul d prej udice
appel lants' right to appeal the Award in the future. Consequently, we
wi |l confront the question now.

DI SCUSSI ON

Thi s appeal actually raises two distinct, but rel ated,
questions. The first i s whether an award concerni ng a di screte portion
of an arbitration action, or a partial award, is revi ewabl e by the
district court. If so, the second and nore specific question is
whet her this power toreviewextends toapartial anardonliabilityin
a bifurcated proceeding. We wi |l address each of these questionsin

turn.



A

Appel l ants noved to vacate the arbitrators' liability anward
pursuant to Section 10(a)(4) of the FAA. Under this provision, a
district court my

make an order vacating the award upon the

application of any party to the arbitrationf[,

w| here the arbitrators exceeded their powers, or

so inperfectly executed themthat a nutual,

final, and definite award upon t he subj ect matter

was not made.
9US. C 810(a)(4). Inapplyingthis statute, we have fol |l owed t he
principlethat "[i]t is essential for thedistrict court's jurisdiction

that the arbitrator's decisionwas final, not interlocutory.” E Mndo

Broad. Corp. v. United Steel Wrkers of Anerica, AFL-J OCLC, 116 F. 3d

7, 9 (1st Gr. 1997). The prerequisiteof finality pronotestherole
of arbitration as an expeditious alternativetotraditional litigation.

See, e.g., Mchaels v. MariforumsShi pping., S. A, 624 F. 2d 411, 414 (2d

Cir. 1980) ("[A] district court should not hold itself open as an
appel l ate tri bunal during an ongoi ng arbitration proceedi ng, since
applications for interlocutoryrelief result only inawaste of tine,
theinterruption of the arbitrati on proceeding, and. . . del aying
tactics in a proceeding that is supposed to produce a speedy
decision.") (internal quotations omtted). W have noted that
“"[njormal ly, anarbitral awardis deened 'final' providedit evidences

the arbitrators' intentionto resolveall clainms submtted inthe



demand for arbitration.” Fradella v. Petricca, 183 F. 3d 17, 19 (1st

Cir. 1999) (enphasis added).

Several circuits have, however, recogni zed exceptionstothis

general rule. See, e.q9., Publicis Communication v. True N.

Communi cations, Inc., 206 F. 3d 725, 728 (7th Cir. 2000) (enphasi zi ng

that "[t] he content of [an arbitral] decision-- not its nonmencl ature

-- determnes finality," and noting various i nteri mdeci sions that
courts have considered final). The Second Circuit's holding in

Mettall gesell schaft AG v. MV Capitan Constante, 790 F. 2d 280, 283

(2d Cir. 1986), followsinthistrend. InMettallgesellschaft, the
plaintiff sought damages for the all eged short delivery and fuel
contam nati on of an oi |l shipnment. The defendant requested arbitration
and count ercl ai med for unpai d frei ght charges. The arbitrati on panel
rendered a partial award on the counterclai min favor of the defendant,
and the district court confirned the award. Plaintiff appeal ed,
claimng that the arbitral award was not final because the arbitration
panel had not yet resolved all of the issues submttedtoit. The
Second G rcuit upheldthe district court's power toreviewthe award on
the counterclaim concluding that "an award which finally and
definitely di sposes of a separate i ndependent cl ai mnmay be confirned
al t hough it does not di spose of all the clainms that were submttedto

arbitration."” |d. at 283.



This Court has recently approved the Second Circuit's

approach. InBull HHNInformation Systens, Inc. v. Hutson, 229 F. 3d

321 (1st Cir. 2000), we considered the validity of an appeal froma
district court order vacating a partial award. That award, rendered in
the first phase of arbitration, concerned whether plaintiff's clains
for unpai d conm ssions were tine-barred and, if not, hownuch was due.
Plaintiff's benefits-related clains wereto be determned|ater, inthe
second phase of the arbitrati on proceedings. The district court,
interpreting the finality requirenent of § 10(a)(4), cited

Mettall gesellschaft insupport of its conclusionthat the Phase |l award

dealt with "discrete and distinct clainms" and was thus final for

pur poses of review. Bull HNInfo. Sys., Inc. v. Hutson, 983 F. Supp.

284, 289 (D. Mass. 1997). This was so, the court noted, even t hough
"the Phase | Anard clearly antici pates further proceedi ngs wi th respect
tothe [Phasell] claims.” |d. at 290. The i ssue rai sed on appeal
concerned appel |l ate, not district court, jurisdictionover parti al
awar ds. 2 However, our concl usionthat the FAA "cont enpl at es an appeal
when thereis [adistrict court] order vacating. . . partial awards,"”
Hut son, 229 F. 3d at 328, inplicitly affirnmed the district court's
power to reviewsuch awards under § 10(a)(4). W nowhol d t hat t he FAA
permts a district court to confirmor vacate a partial award.

B.

2 Consequently, we dealt only with 88 16(a) (1) (D) and (E) of the FAA
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W nmust next determ ne whet her the district court may revi ew
a partial award when that award determ nes liability, but does not
i ncl ude danages. Sincethis particul ar i ssue has not yet been deci ded
by this Circuit, the parti es suggest the Second Circuit's opinionin

Trade & Transport, Inc. v. Natural Petrol eumCharterers Inc., 931 F. 2d

191 (2d Cir. 1991), as a useful starting point for our analysis. In

Trade & Transport, the parties bifurcated the i ssues submtted to

arbitration, requesting an "i mredi ate" decisionon liability and
reserving the damages question for alater date. |d. at 192-93. In
accordance with this request, the arbitration panel issued a final
partial award with respect toliability. The defendant then noved t he
panel to reconsider the award, offering additional evi dence onthe
l[iability issue, but the panel deniedthe notion. After both phases of
the arbitrati on were conpl et ed, the def endant unsuccessful | y appeal ed
t he panel's decisiononliabilitytothedistrict court. The Second
Circuit affirmed the court's decision that the award was final,
reasoning that "if the parti es have asked the arbitrators to make a
final partial award as to a particul ar i ssue and the arbitrators have
done so, the arbitrators have no authority, absent agreenents by t he
parties, to redetermne that issue.” 1d. at 195.

The court bel ow concl uded t hat Trade & Transport, because of

itsfocusonthefinality of partial awards vis-a-vis arbitrators, was

i napposite and reliedinstead onthe contenporaneous Second Circuit
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decision inKerr-MGee Refining Corp. v. M T Triunph, 924 F. 2d 467, 471

(2d Gr. 1991). Kerr-MGee had noved indistrict court toconfirmboth
apartial anard setting contractual liability for short-delivered cargo
as well as a "final" award of trebl e damages under RICO, punitive
danages, costs, and attorney's fees for amulti-incident scheme of
conversion of chartered cargo. The Second Circuit affirmed the
district court's reviewof both awards, concl udi ng t hat the parti al
awar d was not a "separate i ndependent clain fromthe "final" award.
Si nce a party has one year to confirman arbitral award under t he FAA,
9US.C 89, acontrary deci sion woul d have barred Kerr-MGee from
confirmng the parti al award whi ch had been deci ded nor e t han one year
prior.

What runs t hrough the Second Grcuit's decisions is atension
bet ween the desire to effectuate the parties' intent to divide an
arbitrationintodistinct phases, and nmaki ng sure that al osing party

does not thereby forfeit an appeal by failing to object after the

conpl etion of a phase. Conpare Kerr-MGCee, 924 F. 2d at 471, with

Mettall gesel I schaft, 790 F. 2d at 282. Under t hese ci rcunst ances, the

definiteness with which the parties have expressed an intent to
bi furcateis aninportant consideration. |InMchaels, the case nost
restrictive about thefinality of partial awards, the Second Crcuit

was careful to say that "[g]enerally, in order for a claimto be

conpl etely determ ned, the arbitrators nust have deci ded not only t he
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issueof liability. . . but al sotheissue of damages.” M chaels, 626
F.2d at 413-14 (enphasis added). In that case, however, the

arbitration panel decidedonits owntoissuean"interim award - -
there was no formal bifurcation.

By contrast, the parties here submtted, in a discrete
proceedi ng, all of the evidence pertainingtotheissueof liability.
The arbitrators, inturn, "concl usively deci ded every poi nt required by

and included in" this submssion as their "authority and

responsi bility" demanded. Trade & Trans., 931 F. 2d at 195. Both the

parti es and t he panel, then, understood the determnation of liability

tobeafinal anard. See MG eqor Van de Mbere, I nc. v. Paychex, | nc.,

927 F. Supp. 616, 617 (WD.N. Y. 1996) (concluding that parties'
decisionto bifurcatetheissue of liability fromdanages refl ects
their agreement that the award onthis issue wll be final); Corp.

Printing Co. v. N.Y. Typoagraphical Union No. 6, 93 CIV 6796, 1994 W

376093 at *4 (S.D.N. Y. July 18, 1994) (citingTrade & Transport as

"persuasive authority" that abifurcatedliability awardis final for
review). Wethereforeholdthat theliability determinationis final

and subject to district court review?

3 The district court conpared interimarbitral awards tointerlocutory
district court orders. Wiileit istruethat inordinarylitigation,
aliability determ nation that had not yet resol ved danages woul d be
non- appeal abl e, we have enphasi zed previ ousl y that "sonmewhat different
st andards govern the finality of judgnments and final awards" in
arbitration proceedings. Fradella, 183 F. 3d at 19. W believe our
deci si on here adequately tenpers the need to mai ntai n an expedi ent
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CONCLUSI ON

The specific issue presentedis aconplicatedonethat is
suretorecur indifferent contexts. Thereisverylittlecaselawin
poi nt and the Second G rcuit cases that are nost rel evant are seem ngly
at odds. Though we hol d that the district court canreviewthe parti al
award in this case, we think it best tolimt our holding to the
situationinwhichthereis aformal, agreed-to bifurcation at the
arbitration stage. We reserve judgnent on what woul d happenif, for
exanpl e, inthe absence of bifurcationthe arbitrator i ssuedaninitial
decisiononliability and one party then sought district review. The
out come i n such a scenari o m ght depend on t he ci rcunst ances, and we
prefer not to prejudge that result.

Anot her i nportant considerationistheriskthat, in noving
away fromthe concept of final judgnents that prevails whenreviewis
sought of district court decisions, we may create situations at the
arbitrationlevel inwhichthelosingsidemmy forfeit an appeal (e.g.,
astoliability) by waiting until all arbitration proceedi ngs are

conplete. Onecouldinaginearulethat would allowthe | oser to seek

al ternative di spute resol uti on nechani smw th an under st andi ng of the
primary policy behindthe FAA, whichis toresolveissues inthe manner
i ntended by the parties. See Dean Wtter Reynolds, Inc. v. Byrd, 470
U.S. 213, 221 (1985) (" The preen nent concern of Congress i n passing
the Act was to enforce private agreenents into which parties had
entered, and that concern requires that we rigorously enforce
agreenments toarbitrate, evenif theresult is ' pieceneal' litigation

).
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review at once, but also retain the option of waiting until the
conpletion of all phases at the arbitrator level. These are not
probl ens t hat we must resol ve now, but ones that we will no doubt
confront in future cases.

We vacate the order of the district court andremand f or

further proceedings.
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